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PETIT 10 N f Sir Ar DEN HAM of e 

AMAprAIN William en brother german of Sir Wil- | 
liam Denham of: Weſtſhiel, died in June 1711, and Sir 
KI Wiliamhimſclf died in 1712; to the funerals of theſe 
gontlemen John Weir ferchant in Edinburgh, father 
— reſpondent, furniſhed articles to the amount of 1348 1. 
4 8. 2 d. Scots. 

Sir William had executed an entail of his eſtate of Weſtſhiel, 
by which he called to the ſucceſſion, upon the failure of him- 
ſelf and the heirs of his body, rt Baillie his nephew, and 
his heirs, . whom failing, Archibgld Stewart, another nephew of. 
his, now Sir Archibald. Denhamiof Weſtſlliel. 

On the death of Sir Willkam Denham without heirs of his bo- 
dy, the eſtate, in virtue of his entail, devolved upon Robert 
Baillie, who became Sir Robert Denham. 

The reſpondent's father, Mr. Weir, it appears, made a de- 
mand for payment of his account, very ſoon after Sir William's 
death; but Sir Robert not being in a condition to pay it, he, 8 
of this date, which is about three. months after Sir William's May 3. 
death, granted Mr. Weir a bond, of the tenor recited in the 30 * 
page of the petition, which bond was, of this date, regiſtered in june 1. 


the books of ſeſſion. 1724 
A. The 


F. 2£ 1 
The ſaid Sir Robert Denham lived down to ſometime between 


the 1720 and 17263 and in the 3719 che preſent Sir Archibald 


Denham, then Mr. Archibald Stewart, inſiſted in a proceſs a- 


gainſt Sir Robert, for having it found that he had forfeited all 
| right to the eſtate for himſelf and his heirs, becauſe of his ha- 
ving omitted to inſert the * and reſolutive clauſes in his 


retour. | 
Sir Robert having died "ITO the dependance of this proceſs, 


it was transferred againſt his infant children, and decreet ob- 


tained againſt them in 1726 ; upon which the petitioner, Sir 


co" Archibald; got into "poſſeſſion, in which he continued till the 


1740. But Alexander, Sir Robert's fon, upon his majority, 


having brought an appeal againſt the ſaid judgment, it was re- 


- verſed, and he reſtored to the poſſeſſion ; but both he and his 


Feb. 16. 
1770. 


brother Robert having died without iſſue, the petitioner again 


in 1756 got into poſſeſſion of this eſtate as heir of entail, 


In 1749 che reſpondent, as diſponee from her father, brought 
an action againſt the laſt Sir Robert Denham, who died in 1756, 
for payment of the ſums contained in the above bond. Sir Ro- 
bert appeared to the action, and ſet furth, that he was willing to 
renounce being heir to his father; and a day having been allow - 
ed him for that purpoſe, the matter from that time lay over. 

In che 1769, the reſpondent brought an action againſt the 
petitioner for payment of the ſum in the above bond, as heir of 
line,” tailzie and proviſion, ſerved and retoured to the 2. Sir 
William Denham of 'Weſtſhiel. 7 

The cauſe having come in courſe A Lord 6 his 
Lordſhip, by his firſt interlocutor, found the defender is not liable 
for the funerat charges of Captain Walter Denham, but found 
him liable for the expence of Sir William Denham, the Tailzier, 
being L. 6742 21 an n decerned — for en 
thereof. 

» The petitioner W a eopjefiintadidn nid Abd "SRO 
locator, to which the reſpondent made anſwers, and alſo pre- 
ferred: a repreſentation on her part againſt the interlocutor, in 
ſo far as it found the petitioner not liable for the funeral charges 
of Captain Walter : as to which the reſpondent ſet forth in her 
repreſentation, that Captain Walter had, before his death ãn tlic 
1711, granted a diſpoſition for love and favour to his brother 
Sir William of all goods, debts, &c. which ſhould pertain to 

him 


him at his death, and particularly the, ſum of L. 2999 Scots, 
contained in an heritable: bond granted to him by. Dame Mary 
Weir, Lady Clowburn ; which diſpoſition is declared to be 
granted with the burden of all his debts ; and the effects fo diſ- 
poned to Sir William were by him aſſigned to his heirs of entail, 
and are at this day enjoyed by the, petitioner, Sir Archibald Den- 
ham, as ſuch. = 

The petitioner, knowing what was ſet forth in this repreſen- 
tation to be true, put in no anſwers thereto ; and the Lord Or- 


dinary, of this date, pronounced the following interlocutor; Dec. 6. 


1770. 


In reſpect that the defender has failed to give in anſwers to 
the purſuer's repreſentation, holds the facts therein ſtated as 
true; and decerns for the ſum contained in the accompt and 
bond lybelled, being L. 1348: 4: 2 Scots money, and inte- 
roſt thereof from the gth July, 1769, the date of the citation 
in this proceſs; and in time coming till payment.“ And his 


Lordſhip afterwards refuſed ſeveral repreſentations for the peti- 


tioner, and adhered ; againſt which judgments the petition now 
to be anſwered reclaims. 


The petitioner argues. in the firſt place, that the negative pre- 


ſcription is run againſt any action competent againſt the repre- 
ſentatives of Sir William Denham, in conſequence of this claim 
being a debt payable; out of his eſtate ; for he ſays the jus credits 
on that eſtate was direlinquiſhed, and the obligation innovated 
by the bond taken from Sir Robert Denham in the 1712; where- 
by, in place of its being an open account, upon which an acti- 
on lay againſt the eſtate and executry of Sir William, which was 
valuable, and more than ſufficient to pay all his debts, the 
reſpondent's predeceſſor betook himſelf to a perſonal. obligation 
againſt Sir Robert and his heirs whatſomever; and accordingly 
he ſays, the proceſs brought againſt Sir Robert in the 1749 con- 
cluded againſt him, not as the repreſentative of Sir William, or 
upon the footing of the debt being exigible-out,of the entailed 


eſtate, but upon the footing. of Sir Robert's being the repreſen- 


tative of the granter of the bond upon tlie paſſive titles; aud 
therefore the defence was, that Sir Robert was willing to re- 
nounce; which defenee was ſuſtaidcd, aud a day aſſigned s apd 
thorefore the petirioner ſays, that was. a re judicata in his favour, 
and that this proceſs cannot be conſidered as an interruption. 


A great part of this argument is founded upon a wrong * 
| O 
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of the natyre of the whale of debt! rhis debt or ae her. 
bly wight have been innovated, bad 190 50 re e 
ſor diſcharged his account, ang "taken A bond from Sir Robert 
for the amount imply, without mentloning the cauſe of grant- 
ing: But as no innovation Was intended, ſo nothing that had 
a tendency that way was done; the "account was not difchar- 
ged ; nor was a {imple bond taken from Sir Robert: On the con- 
trary, the bond is ſubjoined'to an account, which is expreſsly 
declared to be the ground of it; and that account is for the fu- 
neral charges of Sir William, and' His brother Captain Walter ; 
from which is evident that this obligation did not extinguiſh, 
nor Was meant to extinguiſh the claim againſt Sir William's eſtate 
for his funeral charges as a debt due by the Tailzier, and take 
in its place a perſonal bond from Sir Robert: The obligation 
has two. effects —Firſt, as an atteſtation of the account bein 
due by the immediate heir of entail; and then to that is added 
a perſonal obligation upon that heir to pay the amount, which 
laſt does not ſopite the other, but preferyes it in full force. 

As to the proceſs 1749, it is true that It coneluded for pay- 


ment of the bond againſt the then Sir Robert, as the repreſen- 


tative of the former Sir Robert, t the granter | of the bond: But 


it at the ſame time expreſsly libelled, that it was granted for 


neceſſaries furvithed-to the funerals of his deceaſed uncle Sir 
William Denham of Weſtthiel, and "Cap Train” Walter Denham, 
his brother-german ; and tferefore% it is eat, this proceſs was a 
edi taken upon, the debt; alchon gh it 7 7 be true that 


E & < + + 


Robert. But as the action was eg: hr for bayinbnr of the faid 


bond as being che amount of the ſaic funeral-chavges, atid that 
againſt Sir Robert Denham, who was Sir William's heir of en- 
tail, that action, however inaccurately Tibelled or conducted, 
muſt, he ſufficient to r the preſeription; for ſurely the 
demand for 177 au of a debt from the : perſon who is the pro- 


deb 4 m ſuſBcient to Interry | preſcription. - Now 
Sir Robert was the proper debtor, both ripe bern heir of entail 


to Sir Willi A hiv: Jn, engral to His father, the former Sir 
Robert, e bb Fey * hat Writing, as ay 


Aid, afforded two 7 57 ; wo againſt Sir Willkinf®eftate * 

his heir of entail; another againſt the heirs whatſoever of 1 
Robert the granter. This Sir Robert who was ſued in 1749. 
9 united 


* . 
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united in his perſon both the character of heir of entail to Sir 
William, and heir-general to Sir Robert the granter ; therefore 
he was the proper, and indeed the only debtor ; and as the debt. 


was demanded from him by a, proceſs, that muſt ſave the debt 


from preſcription, although, by reaſon of his not having enter- 
ed heir-general to his father, there was a miſtake in-the libel as. 
to the character in which he was concluded againſt, for a ju-. 
dicial demand of the debt from the debtor muſt certainly avail. 
to interrupt the preſcription. —If in a bond one be bound as: 
principal, and another as cautioner, there can be no doubt that. 
diligence done againſt any one of them will interrput the pre- 
ſcription as to both. Negative preſcription is ſaved as to the pig 


* whole, the creditor doing diligence againſt any one of the. pager 29. 


« principals or cautioners.* Stair, 18 Dec. 1667, Nicolſon, &c. 
which is a caſe that applies to the preſent ; for by the bond 
both Sir William's heir of tailzie, and Sir Robert's heir of line, 
were bound. Or ſuppoſe that a proceſs is brought againſt A as; 


being the heir of B, who was cautioner for C in a bond, and it 
ſhould come out, that A, inſtead of being the heir of B the cau- 


tioner, is the heir of C the principal debtor, can it be mai:1- 
tained, that this miſtake as to the. character of A would render 
the proceſs ineffectual for i interrupting: the preſcription guoad the 
principal? certainly not. For in order. to interrupt preſcription, 
no more is neceſſary than that the creditor take a document upon 
his debt, and that the document be notified to the debtor. 

The interlocutor in the proceſs. 1749, ſuſtaining the defence 


that the then Sir Robert the defender did not repreſent the 


granter of the bond, oan never be a res /udicata to avail the pe- 
titioner or any body elſe: There could be no doubt, that if Sir 


Robert did not repreſent the granter ot the bond, he could not 


be ſubjected to pay it as heir to him; but there can be as little 
doubt that he was liable to pay it as heir to Sir William, the 
maker ot the entail, and the petitioner muſt be liable upon the 
ſame medium; and! it is clear that Sir Robert in the year 1749, 


might have been obliged; to pay the bond either upon a 


new proceſs againſt him as heir. to Sir William, or upon an a- 


mendment of the libel that was raiſed, . but! in which the nedinm 


nine was erroneous. 
As to what is ſaid of Sir William's executry, the reſpondent | 


mediate }. 


* no accel5 to know particularly. But i it is. obvious, his im- 
B | 
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mediate heir Sir Robert, the of:altia hand... muſt; have 
been in ſtraits, other wile he we ad eee the funeral 
charges of his uncles: to ye over: Aud from what has been tal- 
rendy ſaid, it is obvious that the ſucceeding heirs of entail were 
al along in ſtraitened and diſtreſſed cireumſtances; and this 
petitioner kept pöſſeſlön af the eſtate many years, merely be- 
cauſe the ſons of the firſt Sir Robert, then miuors, had not mo- 
ney to proſecate their appeal ; not to mention that chere was a 
jliferent which almoſt totally covered. the eſtate, and ſubſiſted 
till within theſe few years, all which very. well nn for che 
delay in proſtcuting this claim. 
Ihe next defence inſiſted upon in, this petition 1 That the 
acknowledgement of Sir Nobert, the immediate heir of entailand 
9 NR of the bond in queſtion, that Mr. Weir had furniſhed, 
to the extent therein mentioned, to the funerals of Sir William, 
and Captain Walter cannot be probative againſt the petitioner, 
a ſubſequent heir of entail, and that therefore, unleſs the ſur- 
"nifhiags be aliunde inſtructed, he falls to be aſſoilzied; and, in 
upper of this defence, he refers to various judgments, which, 
he ſays; have been pronounced by the court.in,caſes analogous, 
which proceeded upon the principle on which he pleads, particu- 
larly in the caſe of bankrupts and inhibited, perſons; ; Who, tho' 
they may grant ſecurities validly for anterior debts, yet the 
unteriority muſt be inſtructed otherways. than by their no- 
ledgement after the bankruptcy, or inhibition. 
But, the reſpondent does not think it neceſſary to enter into 
a diſcuſſion of rhe general queſtion, or of the ſeveral deciſions 
referred to, which are not at all applicable to the caſe. in hand, 
the ſpecial circumſtances of which leave no room for, any 
Yours. 
It is no doubt true, chat if a deed, PEAS by. an heir of 
lilac? was fe ſe probative of the Tailzier's debt, that the heir col- 
"todfng' "Wit th "his o creditors, might charge the eſtate with 
debt that were not the Tailzier's, but his own; and there- 
re, there may be reaſon for maintaining, that ſome other c- 
Mae dec ides the acknowledgement of the heir, would be 
reqbillte: det ro make the debt good againſt the eſtate, as be- 
Ing PL dit a$2s S; Ibu it is certainly carrying the matter much too 
Fat ro” mdintalh, kunt 1 in eyery caſe the acknoy led gement of che 
„Heir e go. for e and Yay OAH mot bo loſt to, che 


„ανnον,ðj,ĩ—⸗0 creditor, 
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ereditor, unleſs he can inſtruct aliande that it was the Tailzier 8. An 


belr of tallzie repreſents the Tailzier paſſive, and is liable for all his 
debts, at Teaft to the extent of the entailed eſtate, and upon his 
entry he becomes the proper debitor to the creditors of the Tail- 
Zier, and there is neither law nor reaſon, why he ſhould not be 
TT to act as other debtors... 

-* Suppoſe, that an heir of entail ſhould grant a band of. corro- 
- Wofacibn- for a certain ſum, which he acknowledges was due by 
the Tailzier to the perſon to whom the bond of corroboration was 
granted, chere might be ſome reaſon for requiring evidence ali- 
unde of the exiſtence of this debt, becauſe, the narrative is alto- 
gether general, and therefore ſuſpicious ; and becauſe, it ſuch 


bond were to be ſuſtained, no doubt an heir of , entail. might 
charge the eſtate with as many debts as he pleaſed ; or even 
ſuppoſe, that the narrative of ſuch bond of corroboration bore, 


that the Tailzier had been due a like ſum by a bond, a bill, or other 


voucher of the creditor, but when. he came to ſeek payment from 
the ſubſequent heirs of entail could not produce that voucher, 


there might be ſome room for heſitation, even in that caſe. 
But it would be puſhing matters much too far to maintain, 


that ypon the Tailzier's death, his heir of. entail could not va- 
lidly atteſt or corroborate a ſum due by an open account, but 


that In every ſach caſe it is incumbent upon the creditor, for 
preſervation of his debr, to prove his account, and. take a 


decreet therefore, ſuch doctrine would be moſt unreaſonable. 
The heir of entail repreſents the Tailzier, and is eadem perſoua 
with him; and upon his ſervice becomes the proper debtor, and 
therefore he may atteſt the account which he knows to haye 


been due by the defunct ; nay, there can be no doubt, that 
though ſuch account had been preſcribed, yet that the atteſta- 


tion of the immediate heir of entail acknowledging the juſtice 


of the debt, and obligation upon him to pay it, would bar the 


plea of preſeriprion in a _queſtion with a en heir of 


entail. 
The circumſtances of the preſent caſe leave no. room for CuC- 


| Sei any colluſion, or railing any doubt about 92 juſljce of 


the debt. Where an heir of entail grants a bond of corrobora- 


tion afferting, that the Tailzier owed ſuch a ſum in general, there 
may have been a colluſion in every ſuch caſe, between the heir 


And the creditor; if there is no other evidence but the aſſertion 
in 


1 8 ] "I 

in the bond of corroboration, that the Tailzier ever owed ſuch a 
ſum, and no proof or preſumption ariſing aliunde that he did : 
But, in this caſe, there'is an abſolute certainty that the Tailzier 
incurred the debt ſued for; or, at leaſt, incurred a debt of the 
ſame nature to ſome body or other; for itis certain that the Tailzier 
is dead ; it is certain that he' was buried, and that he could not 
be ſo without expence ; conſequently it is certain that the Tail- 
zier was debtor to ſome perſon or other for his tuneral charges. 
The only queſtion therefore is, Whether or not it was the re- 
ſpondent's predeceſſor, Mr. Weir, that defrayed them ? and of 
this there is ſufficient evidence ariſing from the recent acknow- 
ledgment and obligation of Sir Robert Denham, Sir William's | 
immediate ſucceſſor, eſpecially as the petitioner does not pre- 
tend to alledge or inſinuate, that any other perſon was mo un- 
dertaker of theſe funerals. 

It is therefore plain, that the petitioner's arguments #5 not at 
all touch the preſent caſe, becauſe, re- ipſa loquitur, there was no 
colluſion betwixt Sir Robert Denham and Mr. Weir, it being 
abſolutely certain Sir William muſt have incurred ſuch a debt as 
this; and that he incurred it to the reſpondent's author, is ſuf- 
ficiently inſtructed by the atteſtation and obligation of his im- 
mediate ſucceſſor, both in the entailed lands and moveable. e- 
ſtate, which were both deſtined to the ſame ſeries of heirs; fo 
that it does not occur, how there well could be any temptation. 
to, or termini habiles for colluſion; and therefore, ſuppoſing all 

the petitioner's general arguments were ſolid, it is evident they 

do not affect the preſene . 
| In reſpect whereof, & 

10. MACLAURIN.. 


